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In the United States Circuit Court of Appeals, for

the Ninth District.

IN BANKRUPTCY.
In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Notice of Filing of Petition for Review.

To Daniel O'Connell, Attorney for Frieda R. Major,

Maud. A. Ralston and Kate A. O 'Connell, as Ad-

ministratrix of the Estate of George P. O'Con-

nell, Deceased.

You are hereby notified that on the 4th day of May,

1908, I will file in the Clerk's office of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in the City of San Francisco, State of Califor-

nia, a petition for review in the above-entitled cause,

a copy of which petition is herewith served upon you

as part of this notice, and I will then ask to have the

case docketed and the necessary order made therein,

to have such case set down for hearing.

HIRAM W. JOHNSON,
Attorney for Petitioner.

I hereby accept service of the above notice and of

a copy of the petition referred to therein this 2d day

of May, 1908.

DANIEL O'CONNELL,
Attorney for Frieda R. Major, Maud A. Ralston and

Kate A. O 'Connell as Administratrix of the Es-

tate of George P. O'Connell, Deceased.

[Endorsed] : 1601. In the United States Cir-

cuit Court of Appeals for the Ninth District. In the
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Matter of J. Dalzell Brown, Involuntary Bankrupt.

Notice of Fling- Petition for Eeview. Dated May
2d, 1908. Filed May 4, 1908. F. D. :\Ionckton, Clerk.

Hiram W. Johnson, Atty. for J. Dalzell Brown, an

Involuntary Bankrupt. Room 858 Mills Bldg., San

Francisco.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

IN BANKRUPTCY.

In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Petition for Review.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals for the Ninth Circuit:

The petition of J. Dalzell Brown respectfully

shows unto the Court:

First: That on the 28th day of January, 1908,

Frieda R. Major, Maud A. Ralston and Kate A.

O'Connell, as administratrix of the estate of George

P. O'Connell, presented a petition unto the Hon-

orable John J. De Haven, Judge of the District Couii:

of the United States for the Northern District of

California, in which said petition it was prayed that

your petitioner herein be adjudged bankrupt. A
copy of said petition duly certihed l)y the Clerk of

the said District Court is hereunto attached and

marked Exhibit ''A."

Second: On the 21st day of Februar.y, 1908, the

said J. Dalzell Brown, your petitioner herein, filed a
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demurrer to said petition, a copy of wliicli demurrer,

duly certified by the Clerk of the said District Court,

is hereunto attached and marked Exhibit "B."

Third : Thereafter and on the 9th day of March,

1908, the said demurrer was argued before the said

District Court by counsel for the respective parties

to said proceeding, and on the 23d day of April, 1908,

the Honorable John J. De Haven, Judge of said Dis-

trict Court, entered an order duly overruling the

said demurrer and directing the said J. Dalzell

Brown, your petitioner herein, to answer the said

petition within ten days ; a copy of said order, duly

certified by the Clerk of the said District Court, is

hereunto attached and marked Exhibit ''C."

Fourth: Your petitioner charges the fact to be,

that the said District Court erred in overruling said

demurrer; and your petitioner is aggrieved thereby,

and therefore prays this Honorable Court to review

and revise the decision of said Court below.

Fifth : The entire proceeding upon which said or-

der was grounded is herein set forth and appears

from the exhibits hereto annexed.

Sixth: Your petitioner further shows that no

opinion was filed by said Court in the matter.

Seventh: Your petitioner therefore prays that

such order of the said District Court be set aside and

held for naught, and that by the order of this Court,

the said demurrer of your petitioner be sustained and

the District Court be directed to dismiss said peti-
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tion, and that your petitioner have such other relief

as shall be proper.

J. DALZELL BROWN,
Petitioner.

HIRAM W. JOHNSON,
Attorney for Petitioner.

State of California,

City and County of San Francisco,—ss.

J. Dalzell Brown, the petitioner named in the fore-

going petition, being first duly sworn, deposes and

says that the statements contained in said petition

are true according to the best of his knowledge, in-

formation and belief.

J. DALZELL BROWN.

Subscribed and sworn to before me, this 2d day of

May, 1908.

[Seal] NETTIE HAMILTON,
Notary^ Public in and for the City and County of

San Francisco, State of California.

Exhibit "A" to Petition for Review.

Creditor's Petition.

To the Honorable JOHN J. DE HAVEN, Judge of

the District Court of tlie United States for the

Northern District of California:

The petition of Frieda R. Major, Maud A. Ralston,

Kate A. O 'Council, as the administratrix of the es-

tate of George P. O 'Council, late of the city and

county of San Francisco, deceased; all of said city

and county of San Francisco, State of California.



Frieda E. Major et al. 5

Respectfully shows: That J. Dalzell Brown, of

said city and county of San Francisco, has for the

past six months next preceeding the date of filing this

petition, resided at San Francisco, in the city and

county of San Francisco and State and District

aforesaid, and owes debts to the amount of $1,000.

That your petitioners are creditors of said J. Dal-

zell Brown having provable claims amounting in the

aggregate, in excess of securities held by them, to the

sum of $500. That the nature and amount of your

petitioners claims are as follows

:

The California Safe Deposit and Trust Company

was for more than five years past and is a corporation

duly organized, under and existing by virtue of the

laws of the State of California, and until October

30, 1907, conducted and carried on a general bank-

ing business under the laws of the State of Califor-

nia, and also carried on the business of a savings and

loan corporation and of safe-keeping money and

other valuable personal property in safe deposit

vaults at agreed rentals, and acted as executor, ad-

ministrator, guardian, trustee and receiver, dis-

counted bills of exchange and other evidences of in-

debtedness, and received moneys on deposit payable

on demand and otherwise.

II.

The whole amount of the capital stock of said Cali-

fornia Safe Deposit and Trust Company now is and

was at all times mentioned herein the sum of $3,000,-

000, divided into 30,000 shares of the par value of

$100 each, and the whole number of subscribed and
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issued shares of the said capital stock at all times

herein mentioned was and now is 26,122 shares.

III.

That at all times Jierein mentioned said J. Dalzell

Bro^^^l was and now is a stockholder and holding 577

shares of the capital stock of the said California Safe

Deposit and Trust Company.

IV.

That on November 1, 1907, and for five years prior

thereto said J. Dalzell BroT;\Ti was a director and

vice-president and manager of said California Safe

Deposit and Trust Company.

V.

That said J. Dalzell Brown is not now and has not

been for the past five years a wage-earner or engaged

chiefly in farming or the tillage of the soil.

VI.

On October 30, 1907, said California Safe Deposit

and Trust Company closed its doors and refused to

pay on demand the money deposited therein, and re-

fused to pay any of its debts or obligations, and has

continued in said refusal and to keep its doors closed

ever since.

VII.

On December 7, 1907, the bank commissioners of

said State of California adjudged said company to

be insolvent and dangerous for it to continue to do

business, and on December 9, 1907, the Attorney Gen-

eral of said State of California coimnenced an ac-

tion in the name of the People of the State of Cali-

fornia by said Bank Coimnissioners against said Cali-

fornia Safe Deposit and Trust Company, and its offi-
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cers and directors in the Superior Court of said State

in and for the eit}^ and county of San Francisco, to

have said company adjudged insolvent, and a re-

ceiver of said company and corporation appointed

and on January 3, 1908, a default was entered against

said officers and directors inchiding said J. Dalzell

Brown, and on January 14, 1908, said Superior Court

found said company and corporation to be insolvent

and unsafe for it to continue to do business, and or-

dered that a receiver be appointed, and on January

18, 1908, such judgment was accordingly entered in

said action.

VIII.

That said California Safe Deposit and Trust Com-

pany was insolvent on said December 7, 1907, and

for more than a year prior thereto said J. Dalzell

Brown well knew during all that time, and advertised

and requested your petitioners and others to deposit

their money with said company, and during the

months of September and October, 1907, your peti-

tioner, Kate A. O'Connell, as such administratrix,

deposited the sum of one thousand seven hundred

and seventy-four dollars ($1,774.00) with said com-

pany, and in the month of October, 1907, said Frieda

E. Major deposited the sum of eleven hundred and

twenty-five dollars ($1125.00) mth said company,

and about July or August or September, 1907, said

Maud A. Ralston deposited the sum of one hundred

dollars ($100) with said company, said company re-

ceiving and keeping each and all of said deposits as

a savings bank under the laws of the State of Cali-

fornia, agreeing to return said money to said deposi-



8 J. DaJzcll Brown vs.

tors on demand, and the allowance of said deposits

by said Brown at said time was a violation of sec-

tion 562 of the Penal Code of the State of Califor-

nia.

IX.

Said depositors and petitioners thereafter de-

manded from said company the payment of the

amount of their several deposits of money, and said

company has neglected and refused to pay the whole

or any part thereof, and no part thereof has ever

been paid to the petitioners or to any person for

them.

X.

During the past three j^ears, and during the term

of office of said J. Dalzell Brown as director, moneys

were embezzled and misappropriated by the officers

of said corporation, as follows

:

1. In violation of section 571 of the Civil Code

of the State of California more than the sum of five

million dollars of the money of the depositors of said

])ank and corporation was loaned on inadequate se-

curity.

2. In violation of section 578 of said Civil Code

more than the sum of three million dollars of the de-

posits and funds of said corporation was directly and

indirectly borrowed by the directors and officers of

said corporation.

3. In violation of said section 578 more than five

million dollars of the dc])osits and funds of said cor-

poration were loaned for which officers and directors

of said coiporation became and were obligors, en-

dorsers and sureties.
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4. In violation of section 561 of the Penal Code

officers of said corporation overdrew their accounts

with said bank, and therebj^ wrongfully obtained the

money and funds of said bank to the amount of one

million dollars.

5. In violation of section 560 of the Penal Code

and section of the Civil Code dividends to

more than one million dollars were made and paid

from other than the surplus profits arising from the

business thereof.

6. In violation of said sections of the Penal Code

and Civil Codes the capital stock of said corporation

y\to the amount of three million dollars was divided,

withdrawn, and paid to certain stockholders of said

corporation.

7. In violation of said sections of the Codes, debts

to the amount of six million dollars beyond the sub-

scribed capital stock were created.

8. During the past three years said J. Dalzell

Brown and other officers and directors of said cor-

poration knowingly received and possessed them-

selves of the monej'S, stocks, bonds and other prop-

erty of said coiporation otherwise than in the pay-

ment of a just demand and with intent to defraud,

omitted to make or cause or direct to be made a full

and true entry thereof in the books and accounts of

said corporation.

9. During the past three years said corporation

and savings bank has purchased, held and conveyed,

and now holds stock and shares of various worthless

and insolvent (corporations amounting to more than

four million dollars, which section 574 of the Civil
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Code and other laws of the State of California pro-

hiljit said corporation from purchasing, holding or

conveying.

10. The moneys received by said bank and corpo-

ration and its officers and directors were received as

a bank for safekeeping savings and loan according

to the restrictions provided by law, and during the

past three years said savings bank and corporation

purchased, invested, and loaned its capital and the

money of its depositors in mining shares or stocks to

the mount of more than one million dollars.

11. The foregoing acts specified in the petition

were also a wailful and malicious injury to property.

XI.

Under section 3 of Article XII of the Constitution

of the State of California and Sections 309 and 322

of the Civil Code and other laws of the State of Cali-

fornia, the joint and several liability of the officers of

said coi^poration including said J. Dalzcll Brown to

pay to each of the petitioners the several amounts of

their said deposits is fixed, determined, settled and

certain, and said liability and obligation arises upon

a contract and is a direct and ])rimary liability and

obligation.

XII.

Your petitioners further rc])resent that said J.

Dalzell Brown is insolvent, and that within four

months next preceding the date of the filing of this

petition the said J. Dalzell Brown while so insolvent

conmiitted acts of bankruptcy, in that he did hereto-

fore, to wit

:

1. On or about December 13, 1907, an action was

commenced in said Superior Court against said J.
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Dalzell Brown by A. B. Southard and J. A. Block

for the sum of $3,693.70 and said Brown with intent

to prefer such creditors allowed a judgment by de-

fault to be entered against him in said action on or

about December 23, 1907, and said judgment consti-

tutes a lien on the real estate of said Brown and is

still in full force and effect.

2. On or about the day of December, 1907,

said Brown with the intent and purpose of hindering,

delaying and defrauding his creditors and especially

your petitioners made and caused to be made con-

veyances and transfers of the property hereinafter

described and other property to his wife, Harriet D.

Brown, of said city and county of San Francisco,

without any valuable consideration and with intent

to prefer said Harriet D. Brown to all his other

creditors and especially these petitioners, and said

Harriet D. Brown joined in said intent and purpose;

1. That parcel of land on the Southerly side of

Washington Street and East of Buchan)^an Street,

in said City and County of San Francisco, with the

improvements thereon numbered 2231 Washington

Street, and being a part of Block 238 of the Western

Addition of said City and County of San Francisco,

and more particularly described in said conveyances

duly recorded in the office of the County Eecorder of

said City and County of San Francisco on the — day

of December, 1907.

2. That large tract of land situated on the East

side of Clear Lake in Lake Countj^, State of Califor-

nia, and known as Carson Rancho.
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3. Shares of stock in various corporations and

automobiles and other personal property and particu-

lars of which these petitioners are not at present pre-

pared to state with certaint.y.

Wherefore your petitioners pray:

1. That an order to show cause issue to said J.

Dalzell Brown.

2. That sers'ice of this petition with a subpoena

may be made as provided in the Acts of Congress re-

lating to bankruptcy.

3. That said J. Dalzell Brown may be adjudged

hy the Court a bankrupt within the purview of said

Acts.

4. That said judgment and attaching creditors A.

B. Southard and J, B. Block be restrained by the

order and injunction of this Court from selling or

encuml}ering the property of said J. Dalzell Brown

by virtue of said judgment.

5. That said Harriet D. Brown be restrained hy

the order and injunction of this Court from selling,

assigning, or encumbering the property mentioned

herein as conveyed to her.

6. That the present value of the debts or claim or

liability of the petitioners against said J. Dalzell

Brown be ascertained and liquidated.

KATE A. O'CONNELL,
As she is Administratrix of the Estate of George P.

O'Connell, Deceased.

MAUD A. RALSTON,
FRIEDA R. MAJOR,

Petitioners.

DANIEL O'CONNELL,
Attorney for Petitioners.
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OATH TO PETITION.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Frieda R. Major, Maud A. Ealston and Kate A.

O'Connell, as administratrix of the estate of George

P. O 'Connell deceased, being three of the petitioners

within named, do hereby make solemn oath that the

statements contained in the foregoing petition sub-

scribed by them, are true.

Before me this 27th day of January, A. D. 1908.

[Seal] J. J. KEERIGAN,
Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Filed January 28th, A. D. 1908, at

45 minutes past nine o'clock A. M. Jas. P. Brown,

Clerk. By John Fouga, Deputy Clerk.

Exhibit '*B'Ho Petition for Review.

In tlie District Court of the United States, Northern

District of California.

IN BANKRUPTCY—No. 5065.

In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Demurrer to Petition.

Comes now the respondent in the above-entitled

proceeding and demurs to the petition on file therein

upon the following grounds

:

I.

That said petition does not state facts sufficient
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to entitle the petitioners named therein to the relief

sought therein.

II.

That it appears from the face of said petition that

the petitioners named therein are not the holders of

provable claims against said respondent or the es-

tate of said respondent.

III.

That it appears upon the face of said petition that

the amount of the alleged claims of said petitioners

against respondent is not sufficient to entitle them

to the relief sought herein, or any relief.

IV.

Said petition is imcertain for the following rea-

sons:

(a) It cannot be determined therefrom by what

officers of the corporation named in said petition the

alleged embezzlement and misappropriation of funds

was done.

(b) It cannot be determined therefrom b.y whom

the sum of Five Million Dollars ($5,000,000) of the

mone.y of the depositors of said corporation was

loaned on inadequate security in alleged violation of

Section 571 of the Civil Code of California.

(c) It cannot be determined therefrom what di-

rectors and officers of said corporation in alleged

violation of section 578 ])orrowed the sum of Three

Million Dollars ($3,000,000).

(d) It cannot be detennined therefrom what

officers and directors of said cor]wration in violation

of said section 578 loaned the said smn of Five Mil-
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lion Dollars or became and were obligors, endorsers

and sureties therefor.

(e) It cannot be determined therefrom what

officer of said corporation overdrew their accounts

with said bank in alleged violation of Section 561 of

the Penal Code.

Wherefore, said respondent pra3^s that the relief

sought in said petition be denied and that said pe-

tition be dismissed.

Dated : San Francisco, February 21st, 1908.

HIRAM W. JOHNSON,
Attorney for Respondent.

[Endorsed]: Filed February 21st, 1908 at 4

o'clock and— minutes P. M. Jas. P. Brown, Clerk.

By Francis Krull, Deputy Clerk.

Exhibit ''C" to Petition for Review.

In the District Court of the United States, Northern

District of California.

No. 5605.

In the Matter of J. DALZELL BROWN, Involun-

tary Bankrupt.

Order Overruling Demurrer to Petition, etc.

Ordered, that the demurrer to the petition asking

that the said J. Dalzell Brown be adjudged bankrupt,

be and the same is hereby overruled, and the defend-

ant will be allowed 10 days within which to answer

said petition.

Dated: San Francisco, Cal., April 23, 1908.

JOHN J. DE HAVEN,
Judge.
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[Endorsed]: Filed Apr. 23d, 1908, at 11 o'clock

and minutes A. M. Jas. P. Brown, Clerk. By
Francis Krull, Deputy Clerk.

Clerk's Certificate to Exhibits to Petition for

Review.

I, Jas. P. Brown, Clerk of the District Court

of the United States for the Northern District of

California, do hereby certify the fore^s^oing to be full,

true and correct copies of The Creditor's Petition,

Demurrer Thereto, and Order Overruling the De-

murrer in the Matter of J. Dalzell Bro^ii, In Bank-

ruptcy, No. 5605, now remaining on file and of rec-

ord in this office.

Attest my hand and the seal of said District Court,

this 2nd day of May, A. D. 1908.

[Seal] JAS. P. BROWN,
Clerk.

By Francis Krull,

Deputy Clerk.

[Endorsed] : No. 1601. United States Circuit

Court of Appeals for the Ninth Circuit. J. Dalzell

Brown, Petitioner, vs. Frieda R. Major et al.. Re-

spondents. In the Matter of J. Dalzell Brown, In-

voluntary Bankrupt. Petition for Revision Under

Section 24b of the Bankruptcy Act of 1898 of the

Proceedings of the United States District Court for

the Northern District of California.

Filed May 4, 1908.

F. D. MONCKTON,
Clerk.


